UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

5-1-2017

State v. Lopez Respondent's Brief Dckt. 44638

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
Recommended Citation
"State v. Lopez Respondent's Brief Dckt. 44638" (2017). Not Reported. 3699.
https://digitalcommons.law.uidaho.edu/not_reported/3699

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.

LAWRENCE G. WASDEN
Attorney General
State of Idaho
P.O. Box 83720
Boise, Idaho 83720-0010
(208) 334-4534
PAUL R. PANTHER
Deputy Attorney General
Chief, Criminal Law Division
LORI A. FLEMING
Deputy Attorney General

IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
PETER JAMES LOPEZ,
Defendant-Appellant.

NO. 44638
Ada County Case No.
CR-2015-17388

RESPONDENT'S BRIEF

Issue
Has Lopez failed to establish that the district court abused its discretion by
relinquishing jurisdiction?

Lopez Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Lopez pled guilty to possession of heroin, with a persistent violator enhancement,
and the district court imposed a unified sentence of seven years, with two years fixed,
and retained jurisdiction.

(R., pp.34-35, 121-25.)

Following the period of retained

jurisdiction, the district court relinquished jurisdiction. (R., pp.132-35.) Lopez filed a
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notice of appeal timely from the district court’s order relinquishing jurisdiction.

(R.,

pp.137-39.)
Lopez asserts that the district court abused its discretion by relinquishing
jurisdiction in light of the letter he submitted to the district court. (Appellant’s brief, pp.45.) Lopez has failed to establish an abuse of discretion.
“Probation is a matter left to the sound discretion of the court.” I.C. § 19-2601(4).
The decision to relinquish jurisdiction is a matter within the sound discretion of the trial
court and will not be overturned on appeal absent an abuse of that discretion. See
State v. Hood, 102 Idaho 711, 712, 639 P.2d 9, 10 (1981); State v. Lee, 117 Idaho 203,
205-06, 786 P.2d 594, 596-97 (Ct. App. 1990).

A court’s decision to relinquish

jurisdiction will not be deemed an abuse of discretion if the trial court has sufficient
information to determine that a suspended sentence and probation would be
inappropriate under I.C. § 19-2521. State v. Chapel, 107 Idaho 193, 194, 687 P.2d 583,
584 (Ct. App. 1984).
Despite Lopez’s many previous convictions and his high LSI score (see PSI,
pp.4-9, 15), the district court retained jurisdiction to allow Lopez “the opportunity to learn
whatever [he] need[ed] to learn” (7/12/16 Tr., p.95, Ls.10-12). Lopez did not take that
opportunity seriously. Lopez only participated in his rider for a month before he tested
positive for methamphetamine, which is a class A DOR, and incurred several other
informal disciplinary sanctions, including for not following facility rules and for disrupting
count. (PSI, pp.223, 225, 231-32.) Lopez also failed to complete any of his assigned
programming. (PSI, p.226.) ISCI staff recommended relinquishment, stating:
Mr. Lopez signed the Basic Rules for Rider’s [sic] and was notified
that any DOR could put his Retained Jurisdiction at risk. Mr. Lopez
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attended the first few classes that were provided, completing lessons 1
through 5 in TFAC and sessions 1 through 4 in Module 1 of CBI-SA.
Since coming back to prison, Mr. Lopez ended up receiving one class A
DOR. … Ultimately, Mr. Lopez has not successfully completed the
assigned programming at ISCI in TFAC and CBI-SA classes due to
choosing to cope [by using] methamphetamine within a secure facility.
(PSI, p.227.)
At the jurisdictional review hearing, the district court set forth its reasons for
relinquishing jurisdiction. (10/11/16 Tr., p.102, L.9 – p.103, L.16.) The state submits
that Lopez has failed to establish an abuse of discretion, for reasons more fully set forth
in the attached excerpt of the rider review transcript, which the state adopts as its
argument on appeal. (Appendix A.)
Conclusion
The state respectfully requests this Court to affirm the district court’s order
relinquishing jurisdiction.

DATED this 1st day of May, 2017.

__/s/_Lori A. Fleming_____________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 1st day of May, 2017, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
BEN P. MCGREEVY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming_____________
LORI A. FLEMING
Deputy Attorney General
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Appendix A
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BOISE, IDAHO
Tuesday, October 11, 2016, 9:00 a.m.
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3
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THE COURT: Good morning, everyone. We are
5 here for sentenclngs. I'm going to change the
6 order just slightly and start with Peter Lopez.
7
Good morning, Mr. Lopez.
8
THE DEFENDANT: Good morning, sir. How are
9 you doing?
10
THE COURT: Mr. Fulsting?
11
MR. FUISTING: Good morning, Your Honor.
12
THE COURT: Mr. Naugle?
13
MR. NAUGLE: Good morning, Your Honor.
14
THE COURT: We are here for jurisdictional
15 review following a period of retained Jurisdiction.
16
Bear with me while I find my -- there we
17 go.
18
I have received the addendum to the PSI
19 from the Department of Correction. Essentially,
20 they are recommending relinquishment, and Mr. Lopez
21 was terminated early from the treatment for -- or
22 programming for a dlsclpllnary offense report which
23 Included possession of methamphetamine.
24
Is there any additional information the
25 parties would like me to consider?
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MR. NAUGLE: No, Your Honor.
MR. FUISTING: No, Your Honor.
THE COURT: Comments, Mr. Naugle?
MR. NAUGLE: I will be brief, Your Honor.
The State, of course, Is going to join In the
recommendation of the Department of Correction, ask
that you relinquish jurisdiction for Mr. Lopez.
As I said In my sentencing argument,
Mr. Lopez has a history of manlpulatlon. He Is a
documented gang member; has been for some time. He
used methamphetamlne on this rider, managed to get
a relinquishment recommendation from the Department
of Correction, which Is no easy feat.
In this particular case, as I noted
before, he admitted dealing heroin. He's a
persistent violator with prior convictions for
burglary, attempted burglary, and grand theft. The
State believes that this Is a -- that Mr. Lopez
needs a lengthy period of, not only, hopefully,
sobriety, but also punishment for the crimes he
committed In this case, as well as the number of
felonies that he's committed In the past. He's
proven to be a persistent violator In the true
sense of the word.
Thank you.
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THE COURT: Mr. Fulstlng7
MR. FUISTING: Thank you, Your Honor.
MR. NAUGLE: What I saw In here, I saw a note
that Mr. Lopez, Peter, did show a willingness to
participate when he arrived at !SCI, and It's
notable that he was housed at !SCI. In my mind,
It's a shame that he wasn't in the normal rider
programming. He was not sent to a rider facility;
he was put in the general population.
You saw his letter, and he Indicates to
me he's not making excuses but that he Indicates
that there were too many negative Influences there.
He explained to me this morning that he was around
a lot of people who really didn't care. They had
been sentenced to, you know, long, fixed sentences.
What he's going to ask Is that you
resend him onto the rider program and give him
another opportunity. I'll ask you to consider
doing that. I know at the sentencing, he made -he deflnitely is an addict, and that's something we
were open and clear about at sentencing. He does
want help, and he apologizes for his misstep here.
Thank you.
THE COURT: Thank you, Mr. Fulsting.
Mr. Lopez, anything you'd care to say?

12/18/2016 09:48:07 AM
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1 I did read your letter.
2
THE DEFENDANT: Just the letter, sir.
3
THE COURT: Thank you.
4
THE DEFENDANT: And I don't -- the
5 opportunity you gave me, I wanted to try my best
6 with It, and I Just -- I don't have an excuse. It
7 was just difficult.
8
That's all.
9
THE COURT: Thank you, Mr. Lopez. And I
10 understand your -- I mean, I read your letter, and
11 I accept It as a sincere expression of your desire
12 to get sober. Okay? I don't -- I don't disagree
13 with Mr. Naugle that you have, In the past,
14 exhibited some manipulative tendencies, shall we
15 say. But I have been around enough addicts to know
16 that most of them, especially having used as long
17 as you have, would llke to be free of It.
18
On the other hand, the Integrity of the
19 rider program Is something that I take fairly
20 seriously, and the decision by the department to
21 terminate you from that program Is not something
22 that I can reverse. I could send you back, that's
23 true, for the balance of the retained jurisdiction
24 period, but, frankly, I would not expect the
25 department to do anything more than Just put you
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1 back -- put you on a work assignment until that was
2 concluded and be done with It there. That doesn't
3 serve any purpose.

1 look at in your calculations. What Mr. Lopez
2 indicated is that he did post bond at one point in
3 this case, I believe March 16th; is that right?
4
So I am going to accept the
4
THE DEFENDANT: Yeah.
5 recommendation of the Department of Corrections and 5
MR. FUISTING: And, then, he was back in
6 relinquish jurisdiction with the recommendation to
6 custody on a parole hold on April 28th. And he
7 the department that Mr. Lopez be, once again, given
7 believes his bond was revoked after April 28th of
8 the opportunity to engage In substance abuse
8 maybe three to five days after. And he doesn't
9 treatment. And, Mr. Lopez, hopefully you can steal
9 believe he was credited those days up until his
10 yourself to quit -- take advantage of that
10 sentence, which was on July 11th.
11 treatment when you get It.
11
THE COURT: Okay. From April to July?
12
Ultimately, addiction is something that
12
MR. FUISTING: Late April/early May. He
13 you are going to have to figure out and how to deal
13 believes his bonding agent had his bond pulled.
14 with it. You're still relatively young. If you
14
THE COURT: I will look into that. And if I
15 truly want to change things, you will, I think,
15 am in agreement, Mr. Fulstlng, it will be -· I will
16 find a way.
16 amend the credit for time served In the order
17
So the previous sentence announced will
17 relinquishing jurisdiction or I will put a
18 be imposed. I shouldn't say imposed. Jurisdiction
18 different time than I have announced. If I don't
19 will be relinquished. The defendant Is entitled to
19 agree, I will put the time that I have calculated
20 credit for time served against his sentence of 189
20 and deal with it through the normal process.
21 days through today, Including the time spent
21
MR. FUISTING: Thank you. We did have one
22 before -- or since arrest and on the retained
22 additional issue as well.
23 jurisdiction.
23
THE COURT: And that was?
24
MR. FUISTING: Judge, on the credit for time
24
MR. FUISTING: There was money seized in this
25 served, there is something I am going to ask you to
25 case, and I don't believe there was ever a
105
1 forfeiture proceeding that was engaged In. And I
2 guess, after the appellate period runs, It's our
3 Intention to file a motion to release that
4 property.
5
THE COURT: Okay. I will deal with that If
6 and when it's brought up by way of a mot ion.
7 That's how it will have to be dealt with.
8
Thank you. Anything further?
9
MR, FUISTING: No.
10
THE COURT: Copies·· printed copies of the
11 addendum to the PSI should be returned to the Court
12 and shredded.
13
That Is the judgment and disposition of
14 this Court. You're entitled to appeal any final
15 order of this Court to the Idaho Supreme Court.
16 That appeal must be taken within 42 days of the
17 date of the entry of the order.
18
You are entitled to be represented by an
19 attorney on any such appeal. And if you cannot
20 afford one, one will be appointed to represent you
21 at public expense, and your costs on appeal will be
22 paid if you are an indigent person.
23
Good luck In getting sober, Mr. Lopez.
24
THE DEFENDANT: Thank you.
25
(End of proceeding.)
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